
KEY POINTS
�� Boards are facing unprecedented challenges as they navigate the pandemic, against 

a backdrop of mounting legislation, investor pressure and stakeholder expectations 
favouring corporate responsibility and environmental, social and governance factors. 
�� Directors must address these challenges while complying with their legal obligations 

under s 172 of the Companies Act 2006: having regard to stakeholder interests as part 
of the core duty to promote the success of the company and considering the impact on 
creditors of the company where relevant. 
�� In this context, and amidst growing calls for stakeholder capitalism, proper consideration 

of corporate governance and the articulated purpose of the company, including what 
“success” means for an organisation, is critical. 

Authors Susy Bullock and Georgina Peters

Directors’ duties in the age of COVID-19: 
where to from here?
This article considers the prominence of environmental, social and governance 
factors in board decision-making in the COVID-19 context and how these fit with 
directors’ duties under the English Companies Act, amidst rising calls for stakeholder 
capitalism.1

■Needless to say, the COVID-19 
pandemic has dominated the corporate 

landscape of 2020. Writing on 18 May,  
Paul Polman, Chairman of the International 
Chamber of Commerce and a former CEO of 
Unilever, said this:2

“!is crisis has proven companies with 
strong ESG credentials are far more 
resilient. And if anything, the emphasis on 
the ‘S’ – social – is even more important 
than before.

Shareholder primacy was already a 
tired precept and this pandemic has shown 
that we need companies to subscribe to 
a much more powerful article of faith – 
stakeholder primacy.”

!e argument may sound dramatic, 
but it is not a novel one. !e philosophical 
underpinnings of ESG issues were well 
advanced at the corporate level by the start 
of 2020, with increasing emphasis on human 
rights and climate change in more recent 
years. In this context, it is not surprising 
that the collective trauma of COVID-19 is 
already dominating the ongoing discussion on 
stakeholder capitalism.

For corporates and financial services 
firms, handling the fallout of this crisis 
responsibly and seeking to sustain operations, 
while protecting staff, suppliers and 
communities, has placed extraordinary 
pressure – and often conflicting demands 

– on boards of directors in their decision 
making. Companies’ traditional corporate 
governance structures and expressed 
corporate purposes have been put to the test. 

!ere have been expectations from 
governments, stakeholders and investors that 
boards will be driven by considerations more 
akin to the stakeholder capitalism model. !is 
model gives equal respect to all stakeholders of 
the company, including customers, employees, 
suppliers and communities: a process 
described by Klaus Schwab, Founder and 
Executive Chairman of the World Economic 
Forum, as “positioning private corporations 
as trustees of society”.3 It stands in contrast 
to the traditional (dominant) model of 
shareholder primacy, which focuses on 
maximising profit for investors.

In this article, we examine recent ESG 
developments and consider how, particularly 
in the COVID-19 era, new pressures faced 
by company directors will square with the 
established English law approach to directors’ 
duties. 

GOOD CORPORATE GOVERNANCE 
PRE-COVID-19
Even before the pandemic, questions of 
appropriate governance structures and 
corporate purpose had risen up the agenda 
for multinationals. In 2015, the United 
Nations set 17 Sustainable Development 
Goals (SDGs): a sustainability blueprint for 
global challenges such as climate change, 

environmental degradation, social justice and 
inequality, adopted by member states and 
expressly supported by many corporates.  
By 2019, the agenda was largely driven by the 
climate change debate, with significant focus 
on reducing carbon emissions and adopting 
measures (by states and private actors) to 
reach the targets set by member states in the 
Paris Climate Agreement of 2015.

Against this backdrop, in August 2019 the 
Business Roundtable (an influential business 
lobby comprised of the CEOs of America’s 
leading companies) published a new Statement 
on the Purpose of a Corporation.4 !e 181 
CEOs who signed it committed to lead their 
companies for the benefit of all stakeholders. 
!e Roundtable is US-based, but many of 
the signatories were CEOs of multinational 
organisations with UK operations which are 
subject to English law. 

As recently as December 2019, a new 
“Davos Manifesto”5 was launched by the 
World Economic Forum, following which 
stakeholder capitalism formed a key theme 
during the Davos sessions in January this 
year. !e Manifesto stated the purpose of a 
company as being: 

“to engage all its stakeholders in shared 
and sustained value creation. In creating 
such value, a company serves not only 
its shareholders, but all its stakeholders 
– employees, customers, suppliers, local 
communities and society at large. !e best 
way to understand and harmonize the 
divergent interests of all stakeholders is 
through a shared commitment to policies 
and decisions that strengthen the long-
term prosperity of a company.” (emphasis 
added) 
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!is has been matched, from the European 
perspective, by a study undertaken by the 
European Commission into directors’ duties 
and sustainable corporate governance6 
(still ongoing at the time of writing). One 
stated objective is to analyse how possible 
reform in corporate law and board duties 
could contribute to more accountability for 
sustainable value creation and implementation 
of the Paris Climate Agreement, as well as the 
United Nations’ SDGs.

INVESTOR FOCUS 
Significantly, impetus for these developments 
has been driven equally by the investor 
community, placing additional expectations 
on boards. !e United Nations-supported 
Principles for Responsible Investment 
(PRI) were launched in 2006, based on the 
notion that ESG issues should be considered 
alongside more traditional financial factors. 
!e PRI have gained notable traction over 
recent years, as asset and investment managers 
and pension funds doubled down in their 
scrutiny of good governance and sustainability 
policy and practice by corporates. 

Most vocal in his commentary on this 
issue is, of course, Larry Fink, CEO of 
global investment manager Blackrock. In his 
January 2020 letter to CEOs, he stated that 
climate change has brought us to “the edge of 
a fundamental reshaping of finance” and “in 
the near future … a significant reallocation of 
capital”. BlackRock has committed to “place 
sustainability at the center of [its] investment 
approach”. While BlackRock cannot divest 
of companies in its index funds, Fink is clear 
that they will be “increasingly disposed to 
vote against management and board directors 
when companies are not making sufficient 
progress on sustainability-related disclosures 
and the business practices and plans 
underlying them”.

EMERGENCE OF NEW SOFT AND 
HARD LAW IMPACTING DIRECTOR 
RESPONSIBILITY
Recent years have seen an emergence of 
industry standards or guidelines which speak 
to stakeholder interests. In financial services, 
for example, the “Principles for Responsible 
Banking”7 were launched by 130 banks 

representing more than US$47trn in assets 
in September 2019.8 Principle 1 requires 
business strategy to align with individuals’ 
needs and societal goals (as expressed in the 
SDGs, Paris Climate Agreement and relevant 
national frameworks), while Principle 4 
states that signatories will proactively and 
responsibly consult, engage and partner with 
relevant stakeholders to achieve those goals. 
Companies typically embrace these kinds 
of principles publicly and embed them in 
their policies, as recorded in both financial 
and corporate social responsibility (CSR) 
disclosures each year. 

Climate change has been a growing focus 
of regulators: for example the Prudential 
Regulation Authority is set to examine the 
resilience of the largest financial firms’ business 
models to climate change risks in an exercise 
due to commence mid-2021 (deferred due to 
the pandemic), and the Financial Conduct 
Authority has various ongoing workstreams in 
relation to climate change and green finance, 
including a focus on “challenging firms where 
we see potential greenwashing ...”.9 

Moves are already afoot to introduce 
European-wide legislation in 2021 which 
would mandate due diligence by companies 
for human rights and environmental impacts, 
announced by Justice Commissioner 
Reynders on 29 April 2020. At an event 
hosted by the EU Parliament’s Responsible 
Business Conduct Working Group,10 
Commissioner Reynders spoke directly 
of the challenge of managing short-term 
interests against long-term sustainability, 
and the important duty of care of directors 
in this regard. If adopted in the form 
which appears contemplated, these legal 
requirements will become embedded in the 
operations and risk management processes 
of European companies. !e proposal comes 
at a time when many countries have already 
implemented (or are close to doing so) laws 
which require corporate due diligence (or 
greater transparency) for human rights issues 
such as child labour.11 

Director responsibilities are also 
engaged when meeting corporate disclosure 
requirements. European member states 
(including the UK12) have implemented 
the Non-Financial Disclosure Directive 

(2014/95/EU), containing rules on disclosure 
of non-financial information such as 
environmental protection, respect for human 
rights and anti-bribery and corruption.  
In addition, in the UK, s 54 of the Modern 
Slavery Act 2015 includes a requirement 
for commercial organisations with annual 
turnover of more than £36m to disclose 
a board-approved statement each year 
detailing its steps to tackle slavery and human 
trafficking throughout its supply chain and 
business. 

RAPID COVID-19 DECISION MAKING 
Against this background struck COVID-19. 
Despite extensive challenges faced by boards 
in managing their organisations and liquidity 
during the crisis, numerous companies have 
made choices which respond to the interests 
of their stakeholders or communities, as 
part of their drive towards sustainability and 
corporate responsibility.

!e ability to protect employees’ interests 
was made easier by the introduction of the 
UK government’s Coronavirus Retention 
Scheme, enabling employers to put employees 
on furlough, at least in the short-term. When 
it comes to active employees, Google has 
announced that homeworking for the majority 
will be permitted until the end of this year, 
whilst Facebook gave employees US$1,000 
bonuses for their home-working costs.

More widely, examples of corporate 
responses to COVID-19 are plentiful.  
In the manufacturing and car industries, 
for instance, many boards swiftly moved to 
repurpose their factories to produce PPE or 
other critical machinery for the NHS. On 
a global level in the retail sector, companies 
such as H&M and Inditex have pledged to 
honour orders which were cancelled post-
production to protect their supply chains 
or have repurposed manufacturing hubs to 
prepare PPE for health services.

And in financial services, banks across 
Europe have taken a variety of steps to 
support government programmes and their 
own clients, including: suspending mortgage 
payments, offering significant credit lines 
for SME and corporate clients, and rolling 
out bridge loans and relief programmes.13 
Santander has established a €25m fund for 
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medical equipment (funded by a reduction 
in salaries of senior management), whilst 
UBS made a US$30m commitment to fund 
COVID-19 relief efforts globally.14 

Numerous banks and insurers have 
also resolved (often at the urging of their 
regulators) to withhold current dividend 
payments. Aviva, for example, announced 
on 8 April that the board had withdrawn 
its recommendation to pay the 2019 final 
dividend to ordinary shareholders “in the 
wake of the unprecedented challenges 
Covid-19 presents for businesses, households 
and customers …”.

All these moves evidence short-term 
corporate responsiveness to wider stakeholder 
interests; but it should be recognised that 
these decisions have been taken in a crisis 
situation, their short-term nature perhaps 
being more easily justifiable on that basis. 
What remains to be seen is how companies 
will behave in the long-term, against the 
COVID-19 backdrop. Will board directors 
– as the ICC Chairman pithily put it – 
“subscribe to a much more powerful article 
of faith – stakeholder primacy”? And even 
if they have the desire, how is the vision of 
stakeholder capitalism accommodated within 
existing English law on directors’ duties?

ENGLISH LAW ON DIRECTORS’ 
DUTIES
It is some fourteen years since the general 
duties which directors owe to a company 
were codified in Pt 10, Ch 2 of the English 
Companies Act 2006 (although the substance 
of those duties were, in part, already well-
entrenched at common law or in equity). 
Section 170(1) makes clear that the duties 
in ss 171 to 177 are owed by a director to 
the company. Now well-known, the general 
duties are:
�� to act within powers (s 171);
�� to promote the success of the company 

(s 172);
�� to exercise independent judgement 

(s 173);
�� to exercise reasonable care, skill and 

diligence (s 174);
�� to avoid conflicts of interest (s 175);
�� not to accept benefits from third parties 

(s 176);

�� to declare an interest in a proposed 
transaction or arrangement (s 177).

Codification of directors’ duties was not 
intended to be a comprehensive code: as 
Lord Goldsmith, then Attorney-General, 
said of the general statement during the Bill’s 
passage through Parliament:

“!e directors may owe a wide range of 
duties to their companies in addition 
to the general duties listed. !ose are 
general, basic duties which it is seen as 
right and important to set out in this way. 
!e statement that these are the general 
duties does not allow a director to escape 
any other obligation he has, including 
obligations under the Insolvency Act 
1986.”15

Of course, the statement is formulated 
in terms which make clear the duty is 
owed “to the company”, reflecting the 
company’s separate legal personality (from 
the shareholders) – not to individual 
shareholders nor to the company’s creditors.16 
Nevertheless, prior to 2006, for the most 
part, the company’s interests were historically 
determined by reference primarily to the 
interests of shareholders (as a general body).

Section 172, however, which contains the 
duty to promote the company’s success, is 
framed as follows:

“(1) A director of a company must act in 
the way he considers, in good faith, would 
be most likely to promote the success of the 
company for the benefit of its members as 
a whole and in doing so have regard to 
(amongst other matters) –

(a) the likely consequences of any decision 
in the long term,

(b) the interests of the company’s 
employees,17

(c) the need to foster the company’s 
business relationship with suppliers, 
customers and others,

(d) the impact of the company’s operation 
on the community and environment,

(e) the desirability of the company 
maintaining a reputation for high 

standards of business conduct, and
(f) the need to act fairly as between 

members of a company.

(2) Where to the extent that the purposes of 
a company consist of or include purposes other 
than the benefit of its members, subsection (1) 
has effect as if the reference to promoting 
the success of the company for the benefit of 
its members were to achieving those purposes.

(3) !e duty imposed by this section has 
effect subject to any enactment or rule of law 
requiring directors, in certain circumstances, to 
consider or act in the interest of the creditors of 
the company.” (emphasis added)

On one hand, this provision did no more 
than to codify a director’s pre-existing duty 
to act in the way he considers would be most 
likely to promote the company’s success for 
the benefit of its members as a general body. 
How this provision departed significantly, 
however, was in its express requirement for a 
director to have regard to identified (but non-
exhaustive) considerations, certain of which 
are directly referable to the interests of wider 
stakeholders. !ose which were identified 
were said to reflect wider expectations of 
responsible business behaviour.18

LEGISLATIVE BACKGROUND TO S 172
In considering where to from here, it is 
important to understand why we are where 
we are. !ere are two facets to this. First, 
s 172 saw stakeholder considerations 
expressly introduced, but as part of a core 
duty having foundations in a company 
model deriving from the Victorian era: that 
a company is a legal person distinct from 
its members, but (in the case of a company 
limited by shares) operated for their benefit.19 
Legislative intention was not revolutionary; as 
Lord Sainsbury remarked, it maintained:

“… the important principle, established by 
our predecessors, of enabling shareholders 
to be the primary regulators of corporate 
behaviour …”20

Second, this essential model was 
maintained despite the stirrings of 
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stakeholder debate even at that time. During 
the Act’s evolution, a House of Commons 
committee report on the White Paper on 
Modernising Company Law21 recognised 
the debate reigning between Enlightened 
Shareholder Value (ESV) and the pluralist 
approach to defining directors’ duties.

In short, the ESV approach maintained 
that the director’s primary duty was to 
maximise value for shareholders but accepted 
other relationships as being significant in 
this and the need for them to be taken into 
account when judging how to carry out this 
duty. !e interests of employees, customers, 
suppliers, and local residents, as well as the 
environmental impact of the company’s 
activities and its good standing in the eyes of 
the public, were all noted as factors which had 
to be considered when judging what was in 
the interests of shareholders. 

By contrast, the pluralist approach would 
require a more fundamental change in the 
way that directors’ duties had been applied 
at common law, forcing directors to consider 
the interests of stakeholders in their own 
right (as opposed to considering the impact 
of their attempts to produce shareholder 
value, on the wider stakeholders). In other 
words, shareholders would become merely 
one of a number of parties whose interests 
the directors would weigh against each other 
when making decisions.

!is divergence represented a 
fundamental disagreement about the 
purpose of company law (although even the 
pluralists felt the ESV approach represented 
progress on existing law). ESV advocates, on 
the one hand, viewed the ultimate objective 
of generating maximum shareholder value 
as the best means of achieving overall 
prosperity and welfare. Pluralists, for their 
part, advocated using company law as an 
instrument for forcing companies to serve 
the wider range of interests – being valuable 
in their own right, and not as a means of 
achieving shareholder value. 

For example, one model by which to 
implement pluralism (proposed by the 
TUC) required representatives of various 
stakeholder groups to be included in 
the company’s decision-making process, 
challenging the standard model of a single 

board comprising executive and non-
executive directors. !e Corporate Social 
Responsibility Commission (CORE) 
supported the introduction of a duty of 
care, forcing directors into responsibility 
for the impact of their decisions on other 
stakeholders.

!e Company Law Review Steering 
Group ultimately rejected the pluralist 
approach, considering that it would confuse 
the issue of directors’ duties, giving directors 
little in the way of guidance in decision-
making. !e Group considered that it also 
ran the risk of creating a litigious climate for 
business, where those parties who felt they 
had not been treated as they would have liked 
by a company’s directors sought recompense 
through the courts.22

!e essential thrust, therefore, of the 
s 172 approach (as ultimately legislated) was 
not whole-scale, surgical reform of existing 
company law, but a gentler progression 
towards ESV. It still views the purpose of 
company law as being to promote the long-
term success of companies, whilst requiring 
management to have regard to factors such 
as goodwill that involve interest groups other 
than shareholders.

SECTION 172: WHAT IS SUCCESS?
!ere are (at least) three elements to s 172(1). 
!e first is incontrovertible: it makes plain 
that a director’s core duty is to act in the way 
he considers would promote the company’s 
success (for the benefit of members). !e 
second and third, perhaps less straightforward: 
what does “success” mean in each case, and by 
what means or to what extent must directors 
consider the interests of other stakeholders 
when fulfilling that core duty. 

Taking them in reverse order, the result is 
that directors are obliged to take stakeholders’ 
interests into account and to consider the 
impact of their decisions on those parties (not 
only shareholders), but (under the statute) 
they are not to be considered independently 
from (nor superior to) what is ultimately 
judged to promote the company’s success in 
members’ interests. In other words (as the law 
presently stands), shareholder primacy: but 
with a statutory requirement (“have regard 
to”) to take account of stakeholder interests.

And as to the company’s success, 
evidently the decision as to what will 
promote this is one for the director’s good 
faith, business judgment. Directors have an 
unfettered discretion on decision making 
(subject to the company’s constitution and 
articles), so long as they behave in what 
they judge to be most likely to promote the 
company’s success. 

!is test is essentially subjective, 
embodied in the words “he considers, in good 
faith”.23 !is has been tempered to some 
extent in dicta of certain decisions, holding 
that the analysis may involve taking account 
of objective considerations, such as where 
the challenging party can show there are no 
reasonable grounds on which the decision 
could have been made (ie a rationality test),24 
or where there has been a wholesale failure to 
consider the company’s interests.25 

It forces the shareholder seeking to 
challenge a decision to demonstrate that the 
director failed to behave in a manner in which 
he considered was in the company’s interests: 
in other words, putting the court to the task 
of assessing the director’s state of mind – 
but subject, where relevant, to any objective 
considerations demanded by the particular 
facts, such as irrationality or an obvious 
absence of good faith.

Further, legislative intention appears 
to have been that the company’s “success” 
would be informed by the company’s express 
corporate purposes. At least this seems to 
have been in Lord Goldsmith’s mind, when 
he said:

“… it is for the directors, by reference to 
[the objective of the company] – to judge 
and form a good faith judgment about 
what is to be regarded as success for the 
members as a whole … they will need 
to look at the company’s constitution, 
shareholder decisions and anything else 
that they consider relevant in helping them 
to reach that judgment …”26

Clearly this permits a director to promote 
the interests of the stakeholders identified 
in ss 172(1)(b) to (d) (or any other relevant 
stakeholders) – so long as the director has, 
in good faith, concluded that doing so would 

448 July/August 2020 Butterworths Journal of International Banking and Financial Law

D
IR

EC
TO

RS
’ D

U
TI

ES
 IN

 T
H

E 
AG

E 
O

F 
CO

VI
D

-1
9:

 W
H

ER
E 

TO
 F

RO
M

 H
ER

E? Feature



be regarded as “success” for the company, 
having regard to its constitution, articles, any 
resolutions which might have been passed 
by the shareholders, and “anything else 
that they consider relevant”. Again, Lord 
Goldsmith articulated the limits to the role of 
stakeholder interests in this way:

“We want the director to give consideration 
to the factors identified as necessary for the 
decision that he has to take, and no more than 
that. We do not intend a director to be 
required to do more than good faith and 
the duty of skill and care would require 
…” (emphasis added)27

When a director assesses how to achieve 
corporate success, the weight to be given 
to those different interests is a matter for 
his/her good faith judgement, which gives 
a director a certain amount of protection 
when facing complaints (or allegations of 
breach of duty) by aggrieved shareholders or 
stakeholders. However, what is increasingly 
becoming clear in the wider corporate debate 
is the perennial (potential) tension between 
short-term shareholder gain and long-term 
value creation. Where those different 
interests present different (conflicting, 
even) courses of action, navigating a balance 
between them will ultimately (on the wording 
of the statute) point back to the director’s 
interpretation of the company’s success 
(his core duty): as above, informed by the 
expressed corporate purpose and anything 
else which is relevant.

As to this, s 172(2) makes expressly clear 
that success has to be judged by reference to 
the purposes of a company and recognises 
that in a particular case those purposes may 
“consist of or include purposes other than 
the benefit of its members”. Whilst it might 
traditionally have been thought that for most 
businesses, shareholders’ primary concern will 
be maximising investment returns, the focus 
by investors (eg the Principles for Responsible 
Investment, referred to above) indicates that 
priorities are now changing (at least at the 
institutional investor level). !is suggests, 
within the confines of s 172, that renewed focus 
ought now to be placed on how a company’s 
purposes are articulated and implemented.

DUTIES OWED TO DISTRESSED 
COMPANIES
In reality, for certain boards, decisions in 
response to the COVID-19 impact will be 
made in relation to companies in financial 
distress. Where the relevant insolvency 
threshold is met, the distinguishing feature 
of this scenario is the director’s obligation to 
“consider or act in the interest of the creditors 
of the company”: preserved, or recognised, by 
s 172(3). !e established position now is that 
when the company is or is likely to become 
insolvent, directors owe a duty to creditors to 
act in their interests.28 

!e rationale for the duty is normally 
regarded as being the prospective interests 
of creditors in the assets of the company 
through the operation of the statutory 
insolvency scheme.29 In many cases, it will see 
the debate shift significantly to an analysis of 
whether decision-making is in the interests 
of the company’s creditors (as opposed to its 
shareholders).

!e question of precisely when this 
threshold is reached, as well as the content 
of the duty, was last year considered by the 
Court of Appeal in BTI 2014 LLC v Sequana 
SA.30 !e court went only so far as to confirm 
that once a company is presently and actually 
insolvent, “it is hard to see that creditors’ 
interests could be anything but paramount”. 
!e question whether, and when, those 
interests might “be considered without being 
decisive” was not answered definitively by the 
Court of Appeal.31

!e harder question (post-Sequana) 
might be: to what extent is a director still 
required – or permitted – to consider the 
wider stakeholder interests in s 172(1), if the 
company is likely to become (but is not yet) 
insolvent, and the director believes that a 
decision taken which promotes those interests 
will ultimately enhance the company’s 
long-term prosperity. Once the insolvency 
threshold is met, it would be challenging (to 
say the least) for a director to justify taking 
decisions in aid of stakeholders if the result is 
to deplete the company’s assets, and where it 
would put at real risk the creditors’ prospects 
of being paid. Or as Norris J has put it, 
“the acts which a competent director might 
justifiably undertake in relation to a solvent 

company may be wholly inappropriate in 
relation to a company of doubtful solvency 
where a long-term view is unrealistic”.32

SECTION 172 IN THE COVID-19 ERA
Whilst it has been recognised that the 
precise content of the core s 172 duty “may 
vary from case to case depending on the 
circumstances of the company and on the 
type of decisions that the directors are 
called upon to make”,33 the draftsman is 
unlikely to have contemplated a global 
crisis of the scale and nature of COVID-19. 
Consideration of stakeholder interests 
(whether those identified under ss 172(1)
(b) to (d) or otherwise) have not featured 
largely in the case law to date (allegations 
of breach of duty instead tending to focus 
on the more frequent occurrences of 
diversion of corporate opportunities, loans 
to or unprofitable contracts with affiliated 
companies, and so on). 

In practice, the type of decisions now 
facing company directors are materially 
impacted by the pandemic (inevitably), with 
boards operating in unchartered territory.  
In particular, directors of financially 
distressed companies may have questions as 
to the extent of their existing duties, in light 
of the government’s temporary suspension 
of a director’s liability under the wrongful 
trading provisions in s 214 of the Insolvency 
Act 1986 (retrospectively from 1 March 
2020, and at the time of writing, currently 
proposed in s 10 of the Corporate Insolvency 
and Governance Bill, with exclusions for 
certain types of financial institutions and 
firms, or entities that are FCA-regulated). 
!is temporary relief is aimed at enabling 
directors to keep unprofitable businesses 
in operation without personal liability for 
depletion of company assets, notwithstanding 
that they may know (or ought to know) that 
there is “no reasonable prospect that the 
company would avoid going into insolvent 
liquidation”. 

However, this does not relieve a director 
of his s 172(3) duties, where, for example, the 
business is being conducted unprofitably and 
the insolvency threshold under s 214 would 
be met (no reasonable prospect of avoiding 
insolvent liquidation).34 In such a case (as 
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the law stands), a director will likely struggle 
to justify, for example, the unnecessary 
acquisition of expensive supplies or entry into 
a substantial loan as serving the company’s 
best interests (judged by reference to its 
creditors), if the company is unlikely to have 
sufficient funds to repay its debts. Moreover, 
the long-term interests of stakeholders are 
unlikely to hold much significance at this 
point in the company’s decision-making, at 
least if they have economic impacts on the 
company’s immediate financial health.

Even for healthier companies, of 
some interest is the note released by the 
Government on 7 May entitled Guidance 
on responsible contractual behaviour in the 
performance and enforcement of contracts 
impacted by the COVID-19 emergency.35 !e 
guidance is non-statutory, and said to be “for 
[contractual parties’] collective benefit and for 
the long-term benefit of the UK economy”. 

A diverse list of contractual matters is 
set out (for which responsible behaviour is 
advocated), ranging from issues concerning 
compliance with contracts, to those 
concerning forbearance to contractual 
counterparties. !e options available to 
parties are considered from both sides:  
eg “making, and responding to, force majeure, 
frustration … claims”. Responsible and fair 
behaviour in relation to contracts materially 
impacted by COVID-19 is said to include: 

“… being reasonable and proportionate 
in responding to performance issues and 
enforcing contracts (including dealing 
with any disputes), acting in a spirit 
of co-operation and aiming to achieve 
practical, just and equitable contractual 
outcomes having regard to the impact on 
the other party, the availability of financial 
resources, the protection of public health 
and the national interest.”

Of course, in reality, the extent to which 
directors interpret and adopt the guidance 
(to preserve contractual relations), will still 
require the appropriate balance to be struck 
between all the relevant interests, arriving at 
decisions which best promote the company’s 
success. Having said that, from the director’s 
perspective it seems unjust (to say the least) 

if the content of a director’s duty under s 172 
(whether pre-insolvency or not) will not in 
some way be shaped by these developments. 

For example, where a director continues 
the business unprofitably even though 
the s 214 threshold has been crossed 
(so no reasonable prospect of avoiding 
insolvent liquidation), might (should?) 
the s 214 relaxation not influence his/her 
pre-insolvency duty to consider creditors’ 
interests, enabling the director to, for 
example, expend company funds in aid of its 
long-term economic survival, even though 
it might place creditors’ immediate chances 
of being repaid on time at risk? And might 
(should?) a director be protected from a 
breach of duty action where he/she has acted 
in compliance with the government’s guidance 
on responsible contractual behaviour  
(for example, bringing a premature end to a 
burdensome contract, even where this risks a 
counterparty breach of contract claim)?

CONCLUDING REMARKS
What is clearly occurring – both  
pre-COVID-19 and now – is a changing 
dialogue (at both board and investor level) 
as to the meaning of a company’s success, 
and in particular, the philosophy that 
providing value for shareholders may lead 
to short-termism, as opposed to the long-
term financial health and prosperity of the 
company (and, in turn, its investors). Long-
term consequences are, after all, expressly 
recognised as a factor to be considered under 
s 172(1)(a).

Even in the case, though, where this 
impetus derives from investors, it has been 
held that shareholder pressure cannot 
justify cutting across the duties contained in 
s 172(1). In an administrative law decision 
of Sales J in R (on the application of People 
& Planet) v HM Treasury,36 the possibility 
of a majority shareholder (HM Treasury) 
exerting influence on the board of directors 
(of Royal Bank of Scotland) to have regard 
to environmental and human rights 
considerations under s 172 was recognised. 
However, any more interventionist policy 
(by seeking to impose HMT’s specific policy 
on these matters, contrary to the board’s 
own judgement37) was given short shrift as 

an attempt to press the board beyond the 
limits of its statutory duties. As English law 
currently stands, the core duty to promote the 
company’s success will be determinative.

How the company’s success is defined 
is especially prescient in the COVID-19 
context. Boards are being seen to make 
operational or financial decisions which 
are actively driven by the wider interests of 
employees, suppliers, or the local community, 
informed by concerns over sustainability and 
the long-term future of both the company 
and the communities which it serves. In cases 
where there is scope for argument – or direct 
conflict – between different interests as to 
what will best promote the company’s success, 
the way in which these questions are resolved 
will inevitably be tied directly to the factual 
position of each company, its corporate 
purposes, the specific interests which it serves, 
and, of course, its current financial health. 
!e point: that against this background, 
the ongoing calls for stakeholder capitalism, 
corporate responsibility and sustainability 
could not be more timely, nor demand more 
careful consideration. �
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