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Mr Justice Thompsell:

1. INTRODUCTION AND BACKGROUND

1. This judgment relates to a hearing on 16, 17 and 20 January 2025, being the Sanction
Hearing in relation to a proposed restructuring plan (the “Plan’) under Part 26A of the
Companies Act 2006 (“CA 2006”). The Plan relates to Sino-Ocean Group Holding
Limited (the “Plan Company”). The Plan Company seeks the court’s sanction of the
Plan.

2. The background to, and main features of, the Plan were outlined in my judgment
relating to the Convening Hearing on 18 October 2024 (Neutral Citation Number:
[2024] EWHC 2851 (Ch)) (the “Convening Judgment”). Terms defined in the
Convening Judgment are also used in this judgment.

3. I will not repeat all that explanation, but as a reminder of some of the major features:

i) The Plan Company is incorporated in Hong Kong, and its shares are listed on
the Hong Kong Stock Exchange.

i) The Plan Company has defaulted on its debt and faces enforcement action by
numerous groups of financial creditors. A winding-up petition (the “Petition”)
was presented against the Plan Company in Hong Kong on 27 June 2024 in
respect of an undisputed debt exceeding US$13 million. The Petition has been
adjourned three times to allow the Plan Company to promulgate the Plan and
for its subsidiary, Sino-Ocean Land (Hong Kong) Limited, to promulgate a
linked Hong Kong scheme of arrangement (referred to further below). Unless
there is another adjournment, the Petition is due to be heard on 17 February
2025.

iii)  The Plan constitutes one part of an overall cross-jurisdictional arrangement (the
“Reorganisation”). The Plan Liabilities under the scope of the Plan are
governed by Hong Kong law (in the case of Class A) and English law (in the
case of Classes B, C and D).

iv) To ensure that the compromise of the Class A Debt is regarded as fully effective
in Hong Kong, as well as in the United Kingdom, Sino-Ocean Land (Hong
Kong) Limited has also proposed a parallel scheme of arrangement in Hong
Kong (the “Hong Kong Scheme”). The Hong Kong Scheme relates only to the
debt governed by Hong Kong law which is the same debt that forms the Class
A Debt. The Plan and the Hong Kong Scheme are inter-conditional.

V) It is intended that the Plan will achieve its objective by restructuring the four
key classes of the Group’s unsecured financial indebtedness (labelled “Class A”
to “Class D) and providing for the release of those liabilities in return for the
issue of a package of new secured debt instruments convertible securities and
perpetual Securities termed the “Plan Consideration”.
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vi)

vii)

The Plan Consideration falls into two basic categories:

a) New debt claims in the form of either a new loan obligation (relevant to
the proposed Class A creditors), or new notes. The new notes are relevant
for the other proposed classes of creditor, and are an option offered to
the proposed Class A creditors as an alternative to the proposed new loan
obligations. It is understood that the commercial terms of the new loan
obligations and of the new notes are broadly equivalent, so that the
difference between them is principally one of form.

b) New securities in the form of either new mandatory convertible bonds
(“MCBs”) (which convert, subject to the terms of the MCB’s, on (i) a
voluntary basis or (ii) on a mandatory basis into shares in the Plan
Company 24 months after issuance or upon an event of default) or new
perpetual securities which appear to be the equivalent of a type of
preference share, though ranking as debt rather than share capital.

The Plan proposes the issuance of these different types of Plan Consideration in
different proportions in respect of different classes, and in some cases, with
some elections being available to members of particular classes between these
different types of security. For this purpose the Plan Company has categorised
the Plan Creditors into the four classes, Classes A to D, reflecting among other
things, the different rights that the Plan Company proposes to offer for these
different classes of creditor, if the Plan succeeds. This in turn has been
influenced by the Plan Company’s assessment of what each of these classes of
creditor would be likely to receive in the event of the Company entering into
formal liquidation proceedings which, the Plan Company considers, will trigger
severe distress worldwide across the Group, including a combination of
enforcements, insolvency filings and distressed sales. The Plan Company argues
that this is the “relevant alternative” against which the Plan should be judged.
Whilst each class (other than Class D, which is subordinated to the other classes)
ranks pari passu as regards the obligations of the Plan Company, it is forecast
that each class would receive substantially different returns in the relevant
alternative. This is because the different classes have in addition recourse to
other co-obligors within the Plan Company’s group which would have available
different assets to satisfy (in part) the obligations to creditors in the different
classes.

The Convening Hearing took place before me on 18 October 2024. | made an order (the
“Convening Order”) giving the Plan Company liberty to convene meetings of the Plan
Creditors of the four classes (the “Plan Meetings™) to consider and, if thought fit,
approve the Plan.

In accordance with the Convening Order, the Plan Meetings took place on 22 November
2024. According to the Chairperson’s Report, the results of the Plan Meetings are as
follows:

i)

A total of 938 Plan Creditors voted at the Plan Meetings. This figure excludes
multi-class positions where Plan Creditors hold positions across more than one
class and does not double count Plan Creditors with multiple positions in a single
class.
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i) The Plan was approved by over 75% in value of those voting at the meetings of
the Class A creditors and the Class C creditors. However, the Plan was not
approved by the requisite statutory majorities of the Class B creditors and the
Class D creditors.

iii) In more detail, the voting outcomes were as follows:

a) in Class A, the Plan was supported by 100% in value of those voting
(with a turnout of 86.2% in value);

b) in Class B, the Plan was supported by 47.7% in value of those voting,
(with a turnout of 73.9% in value): of those voting: a majority voted
against;

c) in Class C, the Plan was supported by 81.5% in value of those voting

(with a turnout of 84.5% in value); and

d) in Class D, the Plan was supported by 34.9% in value of those voting
(with a turnout of 61.9% in value), of those voting, a majority voted
against.

Iv) In total, the Plan was approved by over 74% in value of those voting across all
four classes.

Although a number of Plan Creditors within Classes B and D voted against the Plan,
only one of them, Long Corridor Asset Management Limited (“Long Corridor”) has
appeared at the Sanction Hearing to oppose the Plan.

Long Corridor holds a very small proportion of the Plan Liabilities:
) within Class A, Long Corridor does not hold any debt;

i) within Class B, Long Corridor holds about US$53.7 million of the debt
(representing about 3% by value);

iii)  within Class C, Long Corridor holds about US$8.8 million of the debt
(representing less than 1% by value); and

iv) within Class D, Long Corridor holds about US$22.8 million of the debt
(representing about 4% by value).

In total, the Plan Liabilities held by Long Corridor (of about US$85.3 million) represent
about 1.5% in value of the Plan Liabilities.

Long Corridor considers that its views are shared by other dissenting creditors
especially those within what has been described as an “Ad Hoc Group” of creditors and
in particular the Steering Committee of that group, although the court was not taken to
any evidence to substantiate this.

Long Corridor’s chief commercial objection to the Plan is that it is too generous to
shareholders. Under the Plan, whilst shareholders do face substantial dilution, they are
still left with some 53.8% of the equity in the Plan Company, and this equity should

3
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12.

13.

14.

15.

16.

have a substantial value after the reduction in the indebtedness of the Plan Company
effected by the Plan. For example, one of the largest shareholders, China Life Insurance
Company Limited (“China Life”), following implementation of the Plan, will retain
15.91% of the Plan Company’s equity, which the Plan Company estimates will be worth
between US$7.3m and US$9.1m. The shareholders obtain this advantage without
putting in any new money and against the background that they would receive nothing
in the event of a liquidation.

Long Corridor considers that the result of the Plan is that shareholders will, in effect,
benefit at the expense of Plan Creditors and that a fairer plan, and one that would
provide greater benefit for Plan Creditors, would be one that provides them with
instruments which will give them a greater share of the equity, thereby diluting existing
shareholders to a small percentage.

THE ORDER SOUGHT

The Plan Company now seeks an order sanctioning the Plan under section 901F of CA
2006.

Section 901F of CA 2006 provides as follows:

“(2) If a number representing 75% in value of the creditors or class of creditors
or members or class of members (as the case may be), present and voting either in
person or by proxy at the meeting summoned under section 901C, agree a
compromise or arrangement, the court may, on an application under this section,
sanction the compromise or arrangement.

(2) Subsection (1) is subject to ... section 901G ...”

The Plan Company acknowledges that this is possible only if the court exercises its
power under section 901G CA 2006.

Section 901G of CA 2006 specifically empowers the Court to sanction a Plan
notwithstanding the dissent of one or more classes, provided that certain conditions are
satisfied. Use of this power is referred to as a “cross-class cram down”.

THE CONDITIONS FOR A CROSS-CLASS CRAM DOWN

Section 901G bears the heading “Sanction for compromise or arrangement where one
or more classes dissent”. So far as is material, section 901G provides as follows:

“(1) This section applies if the compromise or arrangement is not agreed by a
number representing at least 75% in value of a class of creditors or (as the case
may be) of members of the company (“‘the dissenting class”), present and voting
either in person or by proxy at the meeting summoned under section 901C.

(2) If conditions A and B are met, the fact that the dissenting class has not agreed
the compromise or arrangement does not prevent the court from sanctioning it
under section 901F.

(3) Condition A is that the court is satisfied that, if the compromise or
arrangement were to be sanctioned under section 901F, none of the members of
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18.

19.

20.

21.

22.

the dissenting class would be any worse off than they would be in the event of the
relevant alternative (see subsection (4)).

(4) For the purposes of this section “the relevant alternative” is whatever the
court considers would be most likely to occur in relation to the company if the
compromise or arrangement were not sanctioned under section 901F.

(5) Condition B is that the compromise or arrangement has been agreed by a
number representing 75% in value of a class of creditors or (as the case may be)
of members, present and voting either in person or by proxy at the meeting
summoned under section 901C, who would receive a payment, or have a genuine
economic interest in the company, in the event of the relevant alternative.”

If I am to approve the Plan, | need to satisfy myself that the conditions in section 901G
are met. Satisfaction of those conditions is a necessary but not a sufficient reason for
me to approve the Plan — I will still need to exercise the discretion provided to the judge
under section 901F.

The Plan Company argues that these conditions are all met, but this view is disputed by
Long Corridor. | have considered carefully the points raised by Long Corridor.

Condition A

As noted above, Condition A to the use of the cross-class cram down is that the court
is satisfied that, if the compromise or arrangement were to be sanctioned under section
901F, none of the members of the dissenting class would be any worse off than they
would be in the event of the relevant alternative. For these purposes the “relevant
alternative” is defined as “whatever the court considers would be most likely to occur
in relation to the company if the compromise or arrangement were not sanctioned under
section 901F .

The Plan Company argues that the relevant alternative is an insolvent liquidation of the
Plan Company. This view is supported by the witness evidence of Mr Sum and by Ms
Lisa Rickelton’s expert evidence. Mr Sum is, in relation to the Plan Company, its
company secretary as well as a former chief financial officer.

Long Corridor argues that the “relevant alternative” is that some other plan would
emerge that would provide a better deal for Plan Creditors by giving them more equity,
thereby diluting to a small percentage the equity held by existing shareholders. It argues
that “where there’s a will there’s a way” — in other words, that if the Plan is not
sanctioned it would be possible to negotiate and bring into effect what they would see
as a fairer deal for creditors.

In relation to the question of the relevant alternative, | must agree with the Plan
Company for various reasons:

1) In my view the definition requires a particular alternative to be identified. Long
Corridor has identified no such alternative — whilst it did at a late stage put
forward a plan referred to as the “Alternative Plan”, it is not now suggesting that
this is the relative alternative, and given commercial defects identified in the
Alternative Plan, I think Long Corridor is being realistic in not continuing to
suggest that the Alternative Plan should be regarded as the relevant alternative.

5
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24,

25.

26.

27.

28.

Instead, Long Corridor is now promoting a vague idea that Plan Creditors and
shareholders might agree another plan, but that is not sufficiently choate an idea
to amount to a relative alternative. Unless a putative alternative plan is specified
in detail it is impossible for the court to judge the effect on creditors of that plan.

i) The undisputed evidence of Mr Sum is that the Plan Company can stave off its
creditors for only another month, whereas agreeing and implementing another
plan would take many weeks longer. A relevant alternative must be something
where there is at least some prospect of implementing the alternative, and on the
evidence before the court there is no prospect that the Plan Company could hang
on to do anything other than to go into liquidation.

iii)  There is evidence that the Class A creditors would not support an alternative
plan of the type advocated by Long Corridor and also there may be little reason
for shareholders to provide the necessary votes for it.

iv) Long Corridor’s suggestion that a better plan could emerge out of a liquidation
is not realistic given the complex nature of the Plan Company’s Group;
liquidation of the Plan Company is likely to lead to severe reputational and
financial damage (for example through acceleration of loans and the drying up
of credit lines through-out the Group) and there would be insufficient resources
to pay a liquidator to put in place and meet the necessary professional fees in
developing and implementing such a plan.

For all the above reasons | conclude that the relevant alternative is an insolvent
liquidation of the Plan Company. It is overwhelmingly the most likely outcome if the
Plan is not approved.

Having accepted that liquidation is the relevant alternative, | accept also that each class
of Plan Creditor would be substantially better off under the Plan than in the relevant
alternative. This is demonstrated by the expert evidence of two senior managing
directors at FTI Consulting, namely Ms Lisa Rickelton who is an experienced
insolvency practitioner, and Mr Ben Johnson, an experienced valuation specialist.
There has been no challenge to the expert evidence on this point.

| consider therefore that Condition A is met.
Condition B

Condition B is that the compromise or arrangement has been agreed by a number
representing 75% in value of a class of creditors or (as the case may be) of members,
present and voting either in person or by proxy at the meeting summoned under section
901C, who would receive a payment, or have a genuine economic interest in the
company, in the event of the relevant alternative.

The Plan Company argues that Condition B is satisfied twice over since more than 75%
of those voting in both Class A and Class C have voted in favour.

Long Corridor argues, for different reasons, that the votes of neither of these Classes
can be used as what is referred to as a “cramming class” to satisfy Condition B.
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30.

31.

32.

33.

34.

35.

Long Corridor points out that section 901G confers a formidable power on the court. It
enables the assenting votes of one class of creditor to form the basis of imposing a
restructuring plan which they approve on a dissenting class which has not approved the
plan. The jurisdiction is especially susceptible to manipulation and abuse, particularly
through the artificial creation of a “cramming class” of creditors. The courts are astute
to consider this point.

In Deep Ocean 1 UK Ltd [2021] EWHC 138, Trower J recognised (at [41]) that

“there may be some cross-class cram down cases in which there is
artificiality in the creation of classes to ensure that the requirements
of the section 901G Condition B are satisfied...”

and clearly considered that the creation of such a class would be
inappropriate.

In Gategroup Guarantee [2022] 1 BCLC 98, Zacaroli J (as he then was) held (at [171])
that

“in the context of a plan under Part 26A, the artificiality of the
structure is undoubtedly an issue of direct relevance to the
discretion to sanction the plan”.

In Re Houst [2022] B.C.C. 1143 (“Houst”), Zacaroli J said (at [20])

“Clearly, attempts artificially to create an in-the-money class for
the purposes of providing an anchor to activate the cross-class
cram down power should be resisted, particularly where such a
claim is not impaired by the plan™.

Long Corridor argues it is therefore particularly important for the protection of the
integrity of the Part 26A regime for the inclusion of a cramming class of creditors to be
properly justified. It argues further that requirement is even more acute when what is
being undertaken is a “cram across” of a pari passu class of in-the-money creditors, as
opposed to a cram down of a junior ranking class.

| accept these points and have taken them into account in my analysis below.
Condition B in relation to Class A
In relation to the Class A Debt, Long Corridor makes the following point:

“The Class A debt, which is governed by Hong Kong law, is
being compromised pursuant to the Hong Kong scheme. That
compromise will be recognised in this jurisdiction in accordance
with the ordinary principles of private international law. In those
circumstances, Long Corridor will contend that the inclusion of
the Class A creditors in the RP is unnecessary, unjustified and
its sole purpose is to create an artificial “cramming class” of
creditors such that it would not be fair or appropriate in the
circumstances for the Court to exercise its “cross-class cram
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37.

down” powers under s.901G of the Act based on votes in favour
of the RP by the Class A creditors.”

In this regard Long Corridor makes the following points:

i)

i)

Whilst a company is, in principle, able to select which of its creditors to include
and which to exclude from a scheme of arrangement or restructuring plan, “the
exclusion or inclusion of creditors from a restructuring plan” is not “a simple
or unqualified choice for the company” as was said by Miles J at [126] in UK
Commercial Finance Holding Ltd v Cine UK Ltd [2024] EWHC 2475 (Ch).
Instead, as Snowden J put it in Re Co-operative Bank Plc [2017] EWHC 2269
(Ch) at [38]:

“it ought to have a rational commercial justification other than
simply a desire to arrange matters so as to achieve the required
statutory majorities of those who are included”.

The Class A Debt is governed by Hong Kong law. As a consequence, Long
Corridor argues, it cannot be effectively compromised under the Plan - Hong
Kong is a jurisdiction which applies the rule in Anthony Gibbs & Sons v La
Societe Industrielle et Commerciale des Metaux (1890) 25 QBD 399 (“Gibbs”),
that is that the question of whether an obligation has been discharged is governed
by its proper law so that a compromise of Hong Kong law debt under English
law will not be given effect outside of the jurisdiction — except to the extent that
creditors have submitted to the jurisdiction of the English court.

As a result of the rule in Gibbs a compromise of the Class A Debt pursuant to
the Hong Kong Scheme will be effective both in Hong Kong and elsewhere
(including in the United Kingdom). These features of the Class A Debt mean
that its inclusion in the Plan as a separate class is unnecessary. There is no need
for Class A to be included in the Plan given the Class A Debt is being
compromised through the Hong Kong Scheme.

Itis also (Long Corridor alleges) entirely unprecedented that the compromise of
a debt with such features would be used as a cramming class in a Plan. Long
Corridor alleges that the Plan Company (with the support of the committee of
creditors supporting the Plan (“CoCom”) has included the Class A Debt purely
to ensure that there is a cramming class.

To rely on that class as the basis to cram down dissenting creditors would be
wholly unprecedented, manifestly unfair, and contrary to principle, irrespective
of the general merits, or otherwise, of the Plan.

| agree with the Plan Company that this objection is misconceived.

The matter needs to be considered first in relation to the plain
words of Part 26A. The Class A creditors are “creditors” who
are parties to the “arrangement” with the Plan Company
constituted by the Plan and, I consider, whose rights are affected
by the Plan. As such, they are entitled to be convened to a
meeting to consider and, if thought fit, approve the Plan.

8
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39.

40.

41.

42.

43.

44,

Moreover, the Class A creditors constitute an assenting class for
the purpose of section 901G(5) since they would receive a
payment, or have a genuine economic interest, in the Plan
Company in the event of the relevant alternative.

Long Corridor argues that the Class A creditors are not affected by the Plan as it is the
Hong Kong Scheme, not the Plan that has the effect of binding them as a class: a
decision by the English court cannot affect the Class A creditors and it is unprecedented
and unjustified to allow a class that is not itself (as a class) bound by the Plan to cram
down other classes.

A good part of the reason why Long Corridor says that this is objectionable is the idea
that there is a lack of reciprocity if the Class A creditors can use their votes to cram
down other classes but are not susceptible themselves of being crammed down since
they cannot be bound by the English law proceedings. | do not consider this correctly
summarises the position.

The Gibbs rule is not absolute. As per (Re OJSC International Bank of Azerbaijan
[2019] Bus LR 1130 at [28]) (which, according to expert evidence would be followed
in Hong Kong):

“[T]here is an exception to the [Gibbs] rule if the relevant
creditor submits to the foreign insolvency proceeding. In that
situation, the creditor is taken to have accepted that his
contractual rights will be governed by the law of the foreign
insolvency proceeding”.

For these purposes, voting on the Plan (whether for or against) would constitute
submission. The overwhelming majority of the members of Class A have agreed under
the terms of the RSA to support both the Plan and the Hong Kong Scheme, and in voting
to support the Plan have submitted to the jurisdiction of the English courts. Having so
voted they are bound by English law and in a way that would be recognised by Hong
Kong law by the Plan. It is not true then that the Plan has no effect on those who have
voted — they are bound by English law, and this means that the Plan has a substantial
effect on the Class A creditors.

Furthermore, the fact that these creditors are bound by the RSA to vote in favour of it
also means that it is inevitable that the Hong Kong Scheme will take effect.

The position, therefore, is really no different to the position where a class of creditors
is constituted where the members of the class have already committed themselves to
vote in favour of a restructuring plan. As can be seen from a number of cases there is
no objection to such a class of creditors being constituted. The argument that creditors
who have already committed themselves to a restructuring plan are not affected by the
plan is not one that has found any favour with the court.

A key authority on this point is Houst [2022] BCC 1143. In that case, ZacaroliJ
sanctioned a plan which crammed down HMRC in reliance on an assenting class
consisting of a single secured creditor (the Bank). The Bank ultimately consented to the
plan, which meant that it did not need to be a plan creditor at all (save for the purposes
of acting as an assenting class and thereby facilitating a cross-class cram down). One

9
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of the issues before the Court was whether the inclusion of the Bank as an assenting
class was artificial or abusive. Zacaroli J answered this question in the negative. At
[19]-[21], Zacaroli J said:

“I note that in Virgin Atlantic Airways Ltd [2020] EWHC 2376
(Ch), at [49]-[50], Snowden J left open the question whether the
power to cram down a dissenting class under section 901G can
be activated by including within a plan a class of creditors who
would otherwise all have been prepared to enter into consensual
arrangements to give effect to the restructuring of their rights. 1
sought submissions from Counsel on this point following the
hearing, and |1 am grateful to Mr Haywood for his speedy
response to that request.

Clearly, attempts artificially to create an in-the-money class for
the purposes of providing the anchor to activate the cross-class
cram down power should be resisted, particularly where such a
class is not impaired by the plan. Where, as here, however, the
in-the-money class of creditors is undoubtedly adversely
affected by the Company’s insolvency and is substantially
impaired under the plan, then | do not think that the mere fact
that 100% of that class is prepared to support the plan is a reason
to prevent the cross-class cram-down power being exercised. |
do not think there is a relevant distinction between a case where
all but a small minority of the class are in favour, and one where
the merits of the plan have persuaded the whole of the class to
support the plan. Nor do I think it makes a difference, as a matter
of jurisdiction to exercise the cross-class cram-down power, that
there is only one creditor within the class.

As Zacaroli J explained at [20], there is nothing inherently abusive in the inclusion of
an assenting class within a plan, even where this has the effect of facilitating a cross-
class cram down. Rather, the Court will consider whether the assenting class is
“adversely affected by the Company’s insolvency” and is “substantially impaired under
the plan”. Put simply, the Court will ask whether the plan has a meaningful impact on
the assenting class. If the plan has a meaningful impact on the assenting class, then the
inclusion of the assenting class cannot be described as abusive (or artificial or
unjustified).

Houst was very recently followed by Edwin Johnson J and Miles J in Re Cine-UK Ltd.
This was a case where a restructuring plan was unanimously approved at meetings of a
single intercompany lender and meetings of the term loan lenders (who had committed
to support the plans in advance by signing a restructuring support agreement). In the
unreported convening judgment, Edwin Johnson J cited and approved the decision of
Zacaroli J in Re Houst and held that there was no objectionable artificiality. In the
sanction judgment (reported as [2024] Bus LR 1944), Miles J likewise approved the
decision of Zacaroli J in Houst and held that there was no objectionable artificiality.

Further, there have been a number of other cases where creditors (particularly secured
creditors) have been included in plans and treated as assenting classes (alongside other
assenting classes), even though the relevant classes unanimously supported the plan.

10
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In practice, where a cross-class cram down is required, a deal is frequently reached with
all or a very substantial majority of the members of the assenting class, and that class
is included in the plan for the purpose of enabling a cross-class cram down to be
sanctioned by the Court. If a cross-class cram down were unnecessary, then the
inclusion of the assenting class in the plan would often be unnecessary: the assenting
class could instead be compromised outside of the plan (e.g. on a consensual basis,
whether on a bilateral basis or by using a majority consent procedure in the finance
documents). This does not mean that the inclusion of the assenting class in the plan is
artificial or unjustified. If the position were otherwise, then Part 26A would be deprived
of its intended purpose.

In my view, there is nothing artificial, and no whiff of impermissible forum-shopping
in the constitution of the Class A creditors as a class of creditor in the Plan. For the
purposes of this analysis, it is appropriate to look at the entirety of the Reorganisation
including the Plan and the Hong Kong Scheme, and taken as a whole the arrangements
are ones that affect all classes, including Class A. Certainly the over 80% of Class A
that voted in favour are clearly affected by the Plan.

If Long Corridor’s contention on this point were to be accepted, this would militate
against the will of Parliament in adopting Part 26 A CA 2006, in that it would deny
companies that were operating internationally the ability to deal holistically with the
different classes of their creditors in accordance with Part 26A if they had classes of
debt in a jurisdiction like Hong Kong where some separate scheme was needed to
ensure that all those debtors were to be included. In fact, the use of foreign schemes or
plans to assist with the effectiveness of an English scheme or plan is commonplace.
This was the case with Re Drax Holdings Ltd [2004] 1 WLR 1049 where parallel
schemes were proposed in England, Jersey and the Cayman Islands to compromise a
range of financial liabilities, some of which were not governed by English law. This
was also the position in Re Hong Kong Airlines Ltd [2023] BCC 477, where an English
plan was proposed in parallel with a Hong Kong scheme of arrangement. The English
plan compromised three classes of debt (governed by a combination of English, and
Hong Kong law and that of the People’s Republic of China (“PRC”)), whereas the
parallel scheme in Hong Kong compromised only the Hong Kong and PRC law debt.
Sir Alastair Norris explained (at [9] that:

“... the plan cannot of itself achieve a compromise in relation to
any liability governed by Hong Kong law, because Hong Kong
is a jurisdiction which applies The Rule in Gibbs (Anthony
Gibbs & Sons v La Societe Industrielle et Commerciale des
Metaux (1890) 25 Q.B.D. 399). There is therefore a parallel
scheme of arrangement under the Hong Kong Companies
(Winding Up and Miscellaneous Provisions) Ordinance in the
same terms (save that it does not deal with the English law debt,
principally the PNs) as the proposed plan.”

| therefore agree with the Plan Company’s contention that the fact that the Hong Kong
Scheme is being used in order to ensure that the Plan and restructuring are effective in
relation to the small remainder of the Class A creditors who have note voted in relation
to the Plan, is not any reason for disregarding or discounting the Class A creditors as a
cramming class.
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S7.

As to the proposition that this finding is unprecedented, that contention depends on a
very narrow construction of the circumstances here. As | have mentioned there have
been other cases where debt that is governed by the law of another jurisdiction,
including in the case of Re Hong Kong Airlines, one that adopts Gibbs and one that
makes use of an overs