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HIS HONOUR JUDGE PAUL MATTHEWS:  

1. So this is my judgment on a claim, brought by EJW Builders Limited and Mr Wynne 
against Mr and Mrs Marshall, and technically (but not in substance) their Trustees in 
Bankruptcy, and it relates to the development of a hotel and developing it into four 
separate: three townhouses joined together, plus a fourth building (a new build) on one 
side. 

2. The Claim Form in this claim was issued on 27 June 2023.  The claim, in broad terms, 
is that the Claimants (or either of them) entered into a partnership, or alternatively a 
joint venture agreement, with the Defendants, on or before 8 February 2019, for the 
purpose of developing Hilbury Court Hotel, in Trowbridge, into four townhouses, to be 
sold for profit, and the profit shares were to be one-third to the Claimants and two-
thirds to the Defendants. 

3. The Claimants’ complaint is that the development has been completed, and the houses 
have been sold, and the partnership has been dissolved, but they have not received their 
profit share. 

4. There is also a claim for some £17,332.68 for work done on a separate property, a 
bungalow.  But that part of the claim has been stayed. 

5. It is to be noted that this is certainly not a claim for payment of any agreed sum under 
an ordinary building contract, such as a JCT Contract, even though there is, or even 
though such a contract plays a role in this case.   

6. The Particulars of Claim were attached to the Claim Form.  The defence was submitted 
by the Defendants, acting in person, on 9 July 2023, in which they incorporated two 
documents, called “Appendices 4 and 5”.  These were, obviously, produced by the 
Defendants, without any legal assistance, but set out their position in straightforward 
terms. 

7. A reply was finally served earlier this year, on 13 March, following the order of 
Markland DDJ, on 13 February 2025, when she gave some agreed directions, but also 
including not only the stay on the claim of £17,000-odd, but also that the trial was to be 
limited to dealing with four issues, which arose in the claim: 

i) First, whether the Claimants (or either of them) and the Defendants were in 
a partnership or a contractual joint venture. 

ii) Second, if they were, on what terms. 

iii) Thirdly, whether any such partnership has been (or should be) dissolved. 

iv) Then fourthly, what relief the Claimants (or either of them) are (or is) entitled 
to, if any. 

8. These issues were tried before me on 30 September and 1 October 2025, when each 
side was legally – if I may say – very able represented by both counsel and solicitors.   

9. I want to say just a word, at this stage, about the law relating to partnership, because it 
has been laid out before me, and I think I should simply say this. 
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10. Section 1 of the Partnership Act 1890 defines what is, in effect, a partnership, and it has 
three elements: there is a business, which the Act defines as including every trade, 
occupation or profession, which is carried on by two or more persons in common, and 
so there is a single business carried on by the partners, and with a view to profit.  So 
the idea is that there will hopefully be profits for the common benefit of the partners. 

11. Now, a partnership is a contract, which can be (and usually is) expressed, but it can be 
implied, and it involves the sharing of profits.  But there are other contracts known to 
English law, which can involve profit-sharing, and one of those, for example, would be 
a joint venture agreement. 

12. The claim here is for a partnership, but alternatively a joint venture agreement. 

13. A partnership, of course, is different than the other contracts, which involve profit-
sharing, for a number of reasons, and I will just mention a few: 

i) The first is that the partners in the partnership are both the principals and they 
are agents, because they have the authority (in principle, at any rate) to bind all 
the other partners. 

ii) Secondly, the partners are jointly liable for the debts and other obligations of the 
partnership. 

iii) Thirdly, the partners own the business and have an undivided share in the assets 
of the business (whatever they are), which is however realisable on dissolution 
or some other contractual event, and dissolution will occur if it is a single 
purpose partnership, when that purpose is achieved.  For example, a single 
transaction is carried out, or perhaps because of a court order, or indeed because 
of a bankruptcy of one (or more) of the partners.  

14. Now, I turn to say something about how judges decide cases, and the reason I say this 
is simply because although the lawyers in the room will know all – or at least all – of 
what I am going to say, the lay people probably do not, and it might help them to 
understand where I am coming from and what are the limits and scope of my decision.   

15. First of all, an obvious point: the judges do not possess supernatural powers that enable 
them to divine when someone is mistaken or, less commonly, not telling the truth.  
Instead, they take note of what the witnesses say.  They look carefully at all of the 
material.  They listen to the arguments, and they make up their minds, in accordance 
with these rules, that I am about to outline.  

16. The first of these is the question of the burden of proof.  Where there is an issue in 
dispute in civil litigation (like this), then one party or the other will bear the burden of 
proving that point.  In general, the English rule is that a person who asserts something 
bears the burden of proving it.  So here, the Claimants bear the burden of proving their 
case.  That is that there was a profit-share agreement in relation to the development of 
the hotel, and that this was a partnership, or at least a joint venture agreement.   

17. Now, the importance of the burden of proof is this, that if the person who has that 
burden satisfies the Court that something happened, then – for the purposes of deciding 
the case – it did happen.  If that person does not so satisfy the Court, then – for those 
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purposes – it did not happen.  The decision is a binary one: either something happened 
or it did not, and there is not room for “maybe”.  That may mean that in some cases, the 
result of the case depends on who has the burden of proof.   

18. Next point: the standard of proof in a civil case is very different from that in a criminal 
case.  In a civil case (like this), it is merely the balance of probabilities, and this means 
that if the judge considers that something in issue in the case is more likely to have 
happened than not, then (for the purposes of the decision) it did happen.  If, on the other 
hand, the judge does not consider that that thing is more likely than not to have 
happened, then (for the purposes of the decision) it did not happen.  It is not necessary 
for the Court to go any further than this.  There is certainly no need for any scientific 
certainty. 

19. Next point: in our system, judges are not investigators.  Whatever you may see on 
television, judges do not go looking for the evidence.  This is not Judge John Deed.  
Instead, judges decide cases on the basis of the material and the arguments put in front 
of them by the parties.  So judges are like umpires or referees and not detectives.  It is 
the responsibility of each party to find and put before the Court the evidence and the 
other material, which each of them wishes to adduce, and to formulate their own legal 
arguments, in order to convince the judge to find in the party’s favour.  There are 
exceptions to that, but I do not need to go into that.  I do not need to deal with those 
here. 

20. The next point is something which has been alluded to already in the trial, and that is 
that today we know much more about the fallibility of memory than we used to. 

21. In commercial cases, at least – and this is a commercial case – where there are 
(generally speaking) many documents available, and witnesses give evidence as to what 
happened based on their memories (which might be faulty), civil judges today prefer to 
rely on the documents as being more objective.  

22. In the present case, there are a number of useful documents, including WhatsApp 
messages, and this is important, where (as here) the relevant events have taken place 
over a number of years and time has elapsed since they took place. 

23. So in deciding the facts of this case, I have had regard to the more objective contents of 
the documents in the case.  But in addition, I have heard the witnesses, who give oral 
evidence, whilst being subject to questioning, and this process enables the Court to 
reach a decision on questions, such as: who is telling the truth; who is trying to tell the 
truth but is, unfortunately, mistaken; and, in appropriate cases, who is deliberately not 
telling the truth. 

24. I will give appropriate weight to both the documentary evidence and the witness 
evidence – oral and written – bearing in mind both the fallibility of memory and the 
relative objectivity of the documentary evidence available. 

25. The next point is that a Court must give reasons for its decisions, and that is the point 
of the judgment that I am giving now.  But you need to understand that judges are not 
obliged to deal in their judgments with every single point that is argued, or every piece 
of evidence that is tendered.  Judges deal with the points which matter most.  Put 
shortly, if you like, judgments do not explain all aspects of a judge’s reasoning, and 



His Honour Judge Paul Matthews 
Approved Judgment 

EJW Builders Ltd & Anor v Marshall & Ors 
01.10.25 

 

 

they are always capable of being better expressed.  But they should, at least, express 
the main points, and they should enable the parties to see how and why the judge 
reached the decision that has been given.   

26. That is all I need to say at this stage about how judges decide cases. 

27. The witnesses who gave evidence in this case, on behalf of the Claimants, were: first 
of all, the Second Claimant, Mr Wynne; and Mr Martin Lynch, a quantity surveyor, 
who worked with him.  On behalf of the Defendants, I heard from: Mr Ian Lucas, who 
is the First Defendant, Mrs Marshall’s, son; I heard from the First Defendant, herself; 
and I also heard from Matthew Martin, who is the Defendants’ former solicitor.   

28. Let me say at once that I thought that all of these witnesses were trying to tell the truth.  
I do not believe that any one of them was trying to tell me a deliberate untruth.  That 
was not (inaudible), and I accept everything they say. 

29. In relation to the Second Claimant, Mr Wynne, I would describe him as an 
unsophisticated witness, with (at best) a very poor recall of events, and someone who 
has difficulty, even in remembering the questions that have just been asked of him.  
Unfortunately, he also changed his answers (quite frequently) and appeared to be 
confused. 

30. The result is that I am unable to rely on his evidence, except where it is corroborated 
by independent and an objective source. 

31. Mr Martin Lynch was a straightforward and a professional witness.  He says what he 
thinks happened.  On the other hand, he is not independent of the Second Claimant, and 
his information about what happened was largely obtained from the Second Claimant. 

32. On the other side, we had Mr Lucas, who was a careful and a businesslike witness; 
although, with just a touch of indignation, from time-to-time.  In my judgement, he was 
telling the truth.   

33. The First Defendant, Mrs Marshall, was also a very businesslike witness, and I accept 
that she was telling me the truth, so far as she knew it.  

34. Lastly, there was Mr Martin, who was a professional and a careful witness; although, 
understandably, not very familiar with the documents at this distance of time.    

35. So I turn now to say what facts on the material that I have before me, I have found. 

36. First of all, a little bit of background.  The First Defendant was originally the manager 
of the Hilbury Court Hotel, which was then owned by her brother. 

37. In 2004, the First and Second Defendants bought the hotel from the brother and started 
to run it themselves, for themselves.  This lasted until about 2012, when – for various 
reasons, including health issues – the Defendants let the hotel to a tenant and left the 
tenant to run it.  It appears, not with great success, and by about the end of 2014 or 
2015, the lease had come to an end, and the First and Second Defendants had taken it 
back again.  They continued to run it, though with various issues arising, until 
eventually (by 2017) the business had been reduced to a bed and breakfast operation, 
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rather than a full hotel operation.  They were looking, effectively, for an exit from the 
business. 

38. The initial proposal put forward was one by a man called Steve Bygrave, who appears 
to be a businessman, who was introduced to them, and his idea was that the hotel could 
be bought by him and then converted into three or four townhouses.  This conversion 
would involve a particular architect (Mr Alwyn Howard) and also the Claimants (as 
building contractors), with both of whom Mr Bygrave seemed to have experience in the 
past. 

39. The plans were drawn up.  Planning permission was obtained eventually, in November 
2018.  However, it appears, on the evidence, that Mr Bygrave’s interest evaporated by 
February of 2019, apparently because he could not see how he could make a sufficient 
return from the whole development.  Whether that means that there was no profit, or 
whether there was not enough compared to something else he could do, it does not 
matter.  He was no longer interested.  So by February 2019, the Defendants were back 
at square one.   

40. The alternative, therefore, was for the Defendants, themselves, to try to raise the 
finance, but using the preparation or the preparatory materials, which Mr Bygrave, or 
his work, had produced. 

41. However, in addition to that, the Claimants instructed a quantity surveyor, called Ewan 
Fairweather, to produce some costings.  This was, of course, necessary, so that the 
Defendants would know how much money would have to be raised for the project to 
go ahead. 

42. Now, in their claim, the Claimants say that there was an agreement, by early February 
2019 (or by 8 February, at the latest) between the Second Claimant, the First Defendant 
and Mr Lucas – but in the absence of the Second Defendant – for a profit-sharing 
agreement between them, under which they would all develop – together, they would 
develop the property into the four townhouses, the Claimants would get a third of the 
profit, the Defendants would get a third, and Mr Lucas would get a third.  The 
Defendants and Mr Lucas say this is not true.   

43. But there is a WhatsApp message, sent by Mr Wynne (the Second Claimant), on 8 
February 2019, to Mr Opey (who appears to have been a broker), seeking to interest 
him in finding finance for the project and stating that, “I have the build costs, plus a 
share in the profits”.  So that is what Mr Wynne said at that time. 

44. The problem with the claim that is being put forward is that although the Claimants 
plead that there were meetings with the Defendants (between the Second Claimant and 
the Defendants), there is no particularity about when and where that actual agreement 
was reached and, of course, the Defendants deny it. 

45. In particular, the evidence of Mr Lucas is that the Second Claimant was not introduced 
to the Defendants until March 2019.  So there is a considerable difficulty there, in 
identifying when (and where) exactly this is supposed to have taken place. 
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46. Moreover, I take into account that the Defendants had only just lost Mr Bygrave’s 
participation at the beginning of February, and on their evidence – which I accept – 
they did a lot of thinking before they decided to go ahead. 

47. It seems to me implausible that they would make an agreement with the Second 
Claimant to share profits in the development, just a day or two later.  But yet, that is 
effectively what the Claimants are saying the case is. 

48. It also sems to me to be implausible that the Defendants would want to share the profits, 
at all, when the whole point of the development was to finance their retirement  In 
addition to that, the First Defendant says that she would not have agreed anything 
without the Second Defendant’s agreement, and he, at this stage, was no longer working 
in the business but was out, full-time, at work. 

49. However, the Defendants do accept that they were given costings, those prepared by 
Mr Fairweather, so that they could work out how to finance the project, and the 
Defendants were happy to engage the Claimants, to undertake the building work that 
would be necessary.  But what they say is, they made no commitment to a profit share, 
even though the Second Claimant may have convinced himself that somehow there 
was.  

50. At all events, it was arranged that the builders would arrive to start work on 10 June.  
Trading ceased the day before, 9 June. 

51. We then come to the contract (the JCT Contract) which plays a role in this case.  Now, 
this document (which is in evidence) was signed by the First Defendant, Mrs Marshall, 
but not by her husband, Mr Marshall.  It was witnessed by her son, Mr Lucas, and it is 
apparently signed by the Second Claimant, on behalf of the First Claimant, and it is 
dated 17 June 2019.  That is one week after the beginning of the works.  The Second 
Claimant’s evidence on this agreement, unfortunately chopped and changed throughout 
his cross-examination, and indeed in the documents proceeding that, including the 
pleadings.  But finally, his evidence was that he did not remember signing it; though, 
he recognised his signature and accepted that it was “possibly likely” that he signed it. 

52. The evidence of the First Defendant, and of Mr Lucas, was that all three of them signed 
it at the hotel together, on 17 June 2019, and the evidence – which they say they put 
forward – is that this was done at the insistence of Mr Wynne, himself, who was anxious 
that the document, that a contract should be signed.   

53. Well, I accept that evidence, and I do find that it was signed by all three parties (all 
three persons) at the hotel, on 17 June 2019.   

54. The form of the contract had been prefilled in by the Second Claimant (or his secretary, 
Kelly Pearce), and it provides for a fixed price (£825,000), which was provided by the 
Second Claimant and not by the Defendants.  It does not provide for a profit share, and 
it provides for a 52-week period for the contract. 

55. I may say that the costings that were put forward by Mr Fairweather seem to have 
amounted to something like £851,000.  So the price of the contract was slightly less, 
but not significantly less, in percentage terms than the costings. 
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56. The Second Claimant had before that date, on 13 June, procured his secretary (Kelly) 
to draft an email to his solicitors, Mowbray Woodwards, on his instructions, and this 
included phrases such as, “Upon completion, after all bills and outgoings, there will be 
a three-way split of the profits made equally between the Defendants, Mr Lucas and the 
Claimants”. 

57. On 24 June (that is a week after the JCT Contract was signed), the Second Claimant 
emailed this to Mowbray Woodwards, where he was helped by a solicitor, called Janette 
Woodland. 

58. The next day, 25 June, Janette Woodland asked Mr Wynne for some more information, 
and on the same day, Mr Wynne’s secretary (Ms Pearce) sent an email to her, with more 
detail, but setting out the same split of profits. 

59. On 2 July 2019, Ms Woodland sent an email to the Second Claimant, advising that the 
parties enter into a development agreement and asking for all the information necessary 
to prepare one, and I may say that the information sought was quite considerable.   

60. The next thing that seems to have happened, from the point of view of ascertaining what 
was the contract or the deal between the parties, is that on 5 August 2019, there was a 
meeting at the hotel, between the Second Claimant, Mr Wynne, Leslie Lawrenson (a 
solicitor from Mowbray Woodwards, because Ms Woodland was leaving) and the First 
Defendant.  That was the meeting, three people.  The Second Defendant was out of the 
hotel, at work.  Mr Lucas was in the same room, but he was not part of the discussion, 
and he had his own work to get on with.  I may say that the evidence of the First 
Defendant was that she did not remember this meeting, at all. 

61. There is no attendance note that we have seen, but there is an email sent by 
Mr Lawrenson to the Second Claimant, two days later (on 7 August), and this shows 
that in that meeting, the Second Claimant was pressing to be renumerated at more than 
the JCT price, but that Mr Lawrenson was unhappy – and indeed declining – to have 
anything to do with any arrangement, which he regarded as tax avoidance, including 
any kind of gifts to the Claimants and to their profits. 

62. In my judgement, or in my assessment, this email shows only that there was something 
extra being discussed, being sought and being discussed.  But it does not show that it 
had already been agreed. 

63. The matter goes on, and the next events which I need to refer to take place at the 
beginning of the following year, and this is when, in January 2020, Mr Lynch prepares 
a document for the lenders, which is important, to show them that the work is 
progressing and that value is being added to the property, and they should allow 
drawdown of further funds.  This document is a kind of spreadsheet,  that originally 
would have been in a spreadsheet software format, and it has a row (towards the bottom 
of the document), which refers to “partners’ split” of “gross profit”, and each of the 
partners’ split numbers is a third of the gross profit numbers above it.   

64. Mr Lynch gave evidence that he had sent this to the Second Claimant and had discussed 
it with Mr Lucas, but not with the Defendants.  Mr Lucas said he would have looked at 
it, but it was a document prepared for the lender. 
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65. In my judgement, this document is a long way – and this evidence is a long way – from 
saying that Mr Lucas expressly approved it, on behalf of the Defendants. 

66. There was some difficulty about the financing, and in February 2020, the Second 
Claimant suggested another lender, TFG Capital, might be an additional source of 
funds.  But the problem was that there was not enough equity in the project for any 
further lender to lend against.  So the Second Claimant suggested that they should use 
his barn – his own property – as security for further lending.   

67. This was the point at which it was proposed – certainly, I accept this is the point at 
which it was proposed – that the Second Claimant should have a profit share in return 
for his putting up this extra security for the project. 

68. This helps to explain the email sent by Mr Martin, to the Claimants’ then solicitor, Clare 
Pascoe, on 27 February 2020, regarding the split of profits.  This was information which 
was not provided by the Defendants, and there is no suggestion in this email that there 
had already been such an agreement.  This  was something that was being proposed for 
the future. 

69. However, when Mr Martin looked at the project (as set out) and went to see the 
Defendants to advise them on it, he said it was not viable and that they should not 
proceed with it, and so it was not proceeded with.   

70. Events move on forward, and by about July 2020, the Second Claimant has effectively 
stopped working on the project, in the same way as he was working on it previously.  
He is spending more time away from the site, dealing with other projects.  In September 
2020, he even took away his digger and also a lockup cabin from the site. 

71. By December 2020, Plots 1 and 2 of the four plots (that is the new build and the first 
part of the original hotel) are substantially finished, and this enables a further drawdown 
by the Defendants from the lenders, and it is paid to the Second Claimant, to encourage 
him to finish the work. 

72. In January 2021, the Second Claimant met the estate agent (the chosen estate agent) at 
the hotel, to discuss the marketing of the properties. 

73. But by February 2021, I find that there was virtually no one left from the Claimants’ 
workforce at the property; although, there were one or two people who attended, in 
order to deal with things that had already been done (or had agreed to have been done) 
exceptionally.  Most of the work thereafter was done either by the Defendants or by 
Mr Lucas’ own team of workers. 

74. It is correct, however, that the Second Claimant came to the hotel on 16 February, for 
what purpose, I am not entirely sure. 

75. Also in February 2021, the estate agent started marketing the properties. 

76. The final certificate from Total Building Control, signing off on completion, was 
received, I think, on 20 April 2021. 

77. There was still some work being done at the site.  For example, in May 2021, the Second 
Claimant asked for £5,000, to pay what he called “the stone guy”.  But I find that that 
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was a particular one-off piece of work and was not representative of the degree of 
participation by the Claimants in the site at that time. 

78. Then by 1 July 2021, or rather on 1 July 2021, we have an email, sent by Clare Pascoe, 
on behalf of the Claimants, to Mr Martin, asking about the Claimants’ share of the 
profit.  At that time, I find that the First Defendant was in hospital and it not, therefore, 
surprising that Mr Lucas did not respond to that email. 

79. On 2 July, a letter was sent by Whittaker Associates (surveyors), giving notice of an 
intended termination of the JCT Contract to the Claimants, and that was followed up 
by another letter, on 10 July, actually serving a notice, terminating the JCT Contract. 

80. The four plots were sold: Plot 1, on 29 July 2021, for £550,000; Plot 3, on 18 November 
2021, for £650,000; Plot 2, on 21 January 2022, for £640,000; and Plot 4, on 12 April 
2022, for £700,000.  I think on 12 April 2022 (that is the same day), Mr Martin 
transferred the balance of some £438,000, or so, to the Defendants.  This balance, 
according to the Defendants, was used up in paying off other debts.  So on their view, 
there were no profits anyway, at the end of the day.  But I am not making a finding of 
fact in relation to that, because it is not a question that I need to deal with.   

81. On 13 April, the First Defendant (after advice) applied for her own bankruptcy; 
similarly, the Second Defendant, on 30 June, and on 6 July 2023, they were both 
adjudicated bankrupt.  The deficiency on the First Defendant’s bankruptcy was said to 
be something like £130,000, and that on the Second Defendant was about £22,000. 

82. The question I want to ask myself at this point is the question, whether this could have 
been a partnership.   

83. The label put on the arrangement between the parties is not conclusive.  Not even a 
touchstone.  But the question really is whether the contract that is made between the 
parties achieves the three elements set out in section 1 of the Partnership Act 1890.  The 
first one is, there has to be a business.  Well, in my judgement, there plainly could be a 
business within section 1 – the redevelopment of the hotel.   

84. The second question is whether it is a single business carried on by the parties.  On the 
evidence that I have accepted, I do not see this as a single business.  The Claimants 
were not contributing their building services to the partnership.  They were instead 
renumerated through the JCT.  Mr Lucas was not contributing his plumbing services to 
the partnership.  He was, if anything, just subcontracting through the contractors (the 
Claimants).  The Defendants were not contributing their land to the partnership.  They 
were simply getting it developed. 

85. Reliance was placed on the fact that the registered office of the First Claimant was 
changed to the hotel.  But it does not seem to me that that is very significant.  The First 
Claimant continued to do other building projects, and they were no part of any 
partnership. 

86. Similarly, the fact that Mr Lucas set up an email domain and accounts for the Claimants 
does not seem to me to be of any great weight; nor, indeed, were the allegations of the 
unauthorised use of the Government Gateway details by Mr Lucas of the company (of 
the First Claimant).  Indeed, it seems to me that the boot is on the other foot, because 
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the Claimant protested at the use of the company’s information, which suggests that 
they were two separate businesses (two separate entities).   

87. I will, obviously, have to return to the question, whether there was an agreement to 
share profits. 

88. A further point is that the Second Claimant was quite clear in his evidence, that he was 
not undertaking any personal liability for the Defendants’ loans, or any of their other 
debts, even though he had been prepared to put up his own property as security, up to 
the value of £130,000, and there was no evidence, at all, that the Second Claimant – or, 
for that matter, the First Claimant – ever held himself (or its self) out to the world as a 
partner in this partnership, or contracted with any third party on behalf of the 
partnership. 

89. So in my judgement, whatever else this was, it was not a partnership. 

90. So I turn finally to the question, was there a profit-sharing agreement in this case? 

91. The evidence, essentially, relied upon by the Claimants for the existence of an 
agreement to share the profits is a number of messages, emails: 

i) The first is a message to Mr Opey, on 8 February 2019, which I have already 
referred to, “I have the build costs and a share of the profits”. 

ii) Then there are communications with the Second Claimant’s solicitors by him, 
in the middle of 2019, “Profits are to be split three ways, as agreed”. 

iii) Thirdly, there is the email of Mr Lawrenson, setting out his account of events at 
the meeting, on 5 August 2019. 

iv) Fourthly, there is Mr Lynch’s calculation of the partners’ split of profit, in 
January 20. 

v) Fifthly, there is Mr Martin's email to Clare Pascoe, the Second Claimant’s 
solicitor, in February 2020. 

vi) Sixthly, there is the exchange of email correspondence, on 12 June 2020.  It is 
the email from Mr Martin to Ms Pascoe of 12 June 2020, where he refers to 
something to evidence the split of net profits.   

vii) Seventhly, there are the emails between Mr Martin and Clare Pascoe, in 
February 2021. 

viii) Then finally, there is the email from Ms Pascoe to Mr Martin, of 1 July 2021. 

92. So my assessment of these pieces of evidence is this, that the first four come from the 
Second Claimant or his son, and none of them, therefore, involves the First or Second 
Defendants; nor indeed Mr Lucas, except Mr Lynch’s document, and that only 
tangentially.  All of them express, as it were, the Claimants’ view of what was going 
on. 
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93. The third of those documents (the note of the email by Mr Lawrenson) is, frankly, quite 
difficult to understand.  But to the extent that it is evidence of anything, it is only 
evidence that something extra to what was being contracted for was being discussed. 

94. In my judgement, it does not show that that something had already been agreed, and it 
is explicable, simply on the basis that nothing in excess of the contract price had been 
agreed.   

95. The fourth document, as I have said, is one that was seen by Mr Lucas.  That is the 
document prepared by Mr Lynch.  But that is as far as it goes.  I do not take the evidence 
of this document being seen by Mr Lynch, as meaning that either he completely 
understood what it was about, or that he agreed to its terms.  It was a document that Mr 
Lynch was preparing for the lenders. 

96. The fifth document is one from the Defendants’ solicitor, that is the one dated in 
February 2020, to Clare Pascoe.  But that, of course, is in the context of recording a 
proposal that was then being put forward, under which the Second Claimant would put 
up security and receive the profit share for doing so.   But Mr Martin's view was that 
this did not record a past agreement, and I agree with him.  In any event, the proposal 
fell through, after Mr Martin advised the Defendants on that proposal.   

97. The sixth document is the email, on 12 June 2020.  Mr Martin was asked about this in 
his oral evidence, and he accepted that he did not know why the profit share was being 
discussed. 

98. But in my view, if the share was one-third, two-thirds after costs had been deducted, 
there would have been no need to ask for a draft in the first place.  It was too easy. 

99. The seventh documents are the emails of February 2021.  Mr Martin thought that this 
was just agreeing what costs were to be reimbursed, and I can see that that is quite 
possible.  I am not satisfied that this shows that there was anything, other than a 
contract, which the Claimants thought had been agreed at the beginning of February 
2019, and that is the same point in relation to the last document, number 8, where Clare 
Pascoe, on 1 July, asked about the payment of the split of profits, and there was no 
reply. 

100. In all these cases, apart from the proposal in February 2020, the only agreement being 
referred to is that which the Claimants thought they had agreed in February 2019.   

101. In my judgement, for reasons which I have already given, I am of the view that the 
Second Claimant has persuaded himself that, by early February 2019, the Defendants 
were willing to give him a profit share, and eventually, not only that they were willing 
to do so but that they had agreed to do so.  Unfortunately, not in writing.  So quite 
understandably, he wanted it in writing, and all the later correspondence from the 
Second Claimant’s side has to be seen through that prism, of the belief that there was 
such an agreement. 

102. But as I have pointed out, at an earlier stage in this judgment, the burden of proof lies 
on the Claimants, and, in my judgement, they have not persuaded me that the 
Defendants ever did promise them that.  For the Claimants to have the build costs, a 
salary (not an insignificant one at that) and a share of the profits would have been 
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extraordinarily generous to the Claimants and would have likely deprived the 
Defendants of the benefits which they hoped for in developing the property in the first 
place. 

103. In my judgement, the only contract between the parties was the JCT Contract.  This is 
not a profit share agreement.  The Second Claimant signed this, and he is bound by it, 
and it gives him what he is entitled to.   

104. Consequently, I answer the four questions of Markland DJ: 

i) First, there was neither a partnership, nor a joint venture agreement. 

ii) Secondly, there were no terms agreed, and the only contract is the JCT Contract. 

iii) The third and fourth issues do not arise. 

- - - - - - - - - - - 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(This Judgment has been approved by the Judge.) 

 
 

Digital Transcription by Marten Walsh Cherer Ltd 
2nd Floor, Quality House, 6-9 Quality Court, Chancery Lane, London WC2A 1HP 

Telephone No: 020 7067 2900 DX: 410 LDE 
Email: info@martenwalshcherer.com 
Web: www.martenwalshcherer.com 


